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RECENT CASE NOTES 561 

when approved by a majority vote of the electors of the state. As the court 
says, the doctrine of that case "has not since been applied unless the facts 
brought the case strictly within it" The plain truth is that legislative power 
in respect to local affairs is habitually delegated to local governing bodies, 
although we disguise this fact by calling the resulting local laws ordinances. No 
sound constitutional reason appears to exist why the voters of a city might not 
be authorized by legislative enactment — as they are by express constitutional 
provision in some states — not merely to adopt a complete charter framed for 
them by the legislature but even to frame the charter for themselves. So far 
as state-wide laws are concerned, the view taken in Barto v. Himrod, supra, has 
been followed in a few states. Santo v. State (1855) 2 Iowa, 165; State v. 
Hayes (1881) 61 N. H. 264; Ex parte Wall (1874) 48 Cal. 279, 23 L. R. A. 113, 
note; State v. Garver (1902) 66 Oh. St. 555, 64 N. E. 573. It has however been 
rejected by other states. State v. Parker (1854) 26 Vt. 357; State ex rel. Van 
Alstyne v. Frear (1910) 142 Wis. 320, 125 N. W. 961. A most illuminating 
argument against the doctrine of Barto v. Himrod is found in Mr. Justice 
Holmes's dissent in Opinion of the Justices (1894) 160 Mass. 586, 36 N. E. 488. 
There seems to be no answer to his contention that in the absence of some 
limitation the state legislature has the whole of the law-making power, which 
would therefore include the power to provide that a given law shall not go into 
effect if rejected by the voters. As there is no express limitation upon the 
power of the legislature to so enact, if such limitation exists it must be implied. 
For such an implication there seems to be no real basis, unless the courts are 
to read their own notions of government into the constitution as implied limita- 
tions. It is to be hoped that in the future the narrow and illiberal view of the 
power of the legislature taken in Barto v. Himrod, supra, and the other cases 
cited, will come to be recognized as unsound and will ultimately be overruled. 
It is needless to point out that in many states the adoption of constitutional 
provisions providing for the state-wide referendum have already settled the 
question in favor of the more liberal view of the powers of the legislature. 

Contracts— Acceptance— Sufficiency of Acts to Constitute Acceptance 
as Matter of Law.— The defendant was put in possession of a piano on thirty 
days' trial under a promise either to sign a contract to pay in monthly install- 
ments if he decided to keep the piano, or to return the piano if not satisfied. He 
kept the piano for several months, but gave notice of dissatisfaction on one or 
two occasions. Suit was brought for the full purchase price. Held, that as a 
matter of law the defendant's acts constituted an acceptance of the piano, and 
that the plaintiff was entitled to judgment. Stevens, J., dissenting. Evans Piano 
Co. v. Tully (1917, Miss.) 76 So. 833. 

It is submitted that the court confused a breach of the terms of a preliminary 
contract of bailment with an acceptance of the offer to make a contract of sale. 
No contract of sale was completed in this case for the reason that the offer 
to sell was never accepted. The power to accept conferred upon the offeree 
could be exercised only by executing a written document. This power never 
was exercised and the offeror knew that it was not. See (1917) 27 Yale Law 
Journal 272; Yazoo & M. V. R. R. Co. v. Jones (1917, Miss.) 75 So. 550. The 
defendant had, however, promised for a valuable consideration either to sign the 
written contract of sale at the end of the trial period or to return the piano. 
Failure to do either would be a breach of this contract. Choice v. Mosely 
(1828, S. C.) 1 Bailey, 136; see also Hunt v. Wyman (1868) 100 Mass. 198, 
and cf. Isaacs v. MacDonald (1913) 214 Mass. 487, 102 N. E. 81. In an action 
of assumpsit for such breach the plaintiff would be entitled to adequate damages, 
amounting, in case of the destruction of the piano, to its full value. Drake v. 
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White (1875) 117 Mass. 10; cf. Sun, etc., Ass'n v. Moore (1901) 183 U. S. 642, 22 
Sup. Ct. 240. In the principal case, however, there had been neither destruction 
nor loss, nor even demand and refusal (which would of course have given an 
action for conversion), and it would seem that the plaintiff's only right of 
action was for breach of the bailment contract To get all the damages to 
which this breach would entitle him, the plaintiff should first have demanded the 
piano, and after obtaining it, could have recovered its rental value from the 
end of the trial period, together with any extra expense involved in securing its 
return. The actual decision not only makes a contract of sale for the parties, 
where there was none, but a contract differing substantially in terms of pay- 
ment from the plaintiff's offer. It is supported, however, by a very similar 
decision in Wheeler v. Klaholt (1901) 178 Mass. 141, 59 N. E. 756. 

Contracts — Consideration — Effect of Performance of an Unenforceable 
Promise. — In the case of an overdue debt, the creditor and the debtor made a 
new bilateral agreement, the debtor promising to pay in certain installments and 
the creditor promising to forbear suit. The creditor forbore as agreed and now 
sues on the debtor's promise to pay in installments. Held, that although the 
bilateral contract was invalid for lack of consideration, the actual forbearance 
by the creditor completed a valid unilateral contract upon which action lies. 
Hay v. Fortier (1917, Me.) 102 Atl. 294. See Comments, p. 535. 

Contracts — Contracts to Devise or Bequeath — Specific Performance. — 
The plaintiff deeded certain property to his aunt upon her agreement to make 
a will amply providing for him. Later both the plaintiff and his aunt made 
mutual wills, each making the other sole beneficiary. Still later she altered her 
will to his detriment, and died. Held, that a valid, irrevocable contract was 
made which would be enforced by fastening a trust upon the estate of the 
deceased. Lawrence v. Prosser (1917, N. J. Ch.) 101 Atl. 1040. 

The plaintiff's father agreed to and did give up to A and A's wife his parental 
rights as father of the plaintiff, and they agreed that the plaintiff should have 
all their property upon the death of the survivor of them. Later A's wife died 
and A married again and died, leaving his second wife and their child, the 
defendants. Before his death A had delivered a deed in escrow by which he 
gave all his property to the defendants, who had no knowledge until after A's 
death of A's contract with the plaintiff's father. Held, that the agreement was 
not enforceable against the wife and child because its enforcement would be 
inequitable; also, that an amendment which alleged that A and his first wife 
had executed a joint will, unrevoked during her lifetime, in favor of the plain- 
tiff was properly disallowed where there was no allegation that such joint will 
was made pursuant to a contract with the first wife or was intended to be 
irrevocable. Sargent v. Corey (1917, Cal. App.) 166 Pac. 1021. 

See Comments, p. 542. 

Contracts — Testamentary Contracts — Validity. — A partner entered into 
an agreement with his copartners that certain promissory notes should be 
given them to be renewed from year to year and paid after his death. Held, 
that the agreement was not testamentary and was not revoked by a later will, 
but was enforcible. In re Eisenlohr's Estate (1917, Pa.) 102 Atl. 117. 

A contract was made between partners that in the event of the death of one 
the other should have the business and should pay the heirs of the deceased a 
stipulated sum. Held, that the agreement was testamentary and unenforcible, 
since not executed as a will. Ferrara v. Russo (1917. R- I.) 102 Atl. 86. 

See Comments, p. 542. 



